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Anyf* person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :
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Revision ipplication to Government of India :
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@) A revision application lies to the Under Secretary, to the Gowt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following tase, governed by first

proviso toisub-section (1) of Section-35 ibid :
i . .
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(1) injcase of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory orin a warehouse.
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India of on excisable material used in the manufacture of the goods which are exported

In c%se of rebate of duty of excise on goods exported to any country or territory outside
to any country or territory outside India.
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in dase of goods exported outside India export to Nepal or-Bhutan, without payment of
duty. :
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Crédit of apy duty allowed to be utilized towards payment of excise duty on final
praducts under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above {application shall be made in duplicate in Form No. EA-8 as specified under
Rule 9 of Gentral Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sbught to be appealed against is communicated and shall be accompanied by
two copies|each of the OlO and Order-In-Appeal. It should also be accompanied by a
capy of TRL6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of GEA, 1944, under Major Head of Account.
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The revisién application shall be accompanied by a fee of Rs.200/- where the amount
involved i§ Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupeles One Lac. :
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Appeal to Custorh, Excise, & Service Tax Appellate Tribunal.

1)

(a)
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Under Seétion 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the wepst regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at

2"floor, BahumaliBhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in- case of appeals
other thar as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
presdribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
wherke the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

afe g0 ARY H Y e AW B WA B ¥ @ SRS A W B fAY B 1 e Swf
T A B @ =R g0 awd @ B gy o b e vl e & g @ f genRefa andielia
ARERN @) g FAA A B WRER B (H AeA fra Sl €

In cése of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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Onei copy of application or 0.1.0. as the case may be, and the order of the adjournment
authjority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item
of the court fee Act, 1975 as amended. '
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Attestion in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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Fof an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) '

Uhder Central Excise and Service Tax, “Duty demanded” shall include:
(Ixx) amount determined under Section 11 D;
(Ixxi) amount of erroneous Cenvat Credit taken;
(Ixxii) amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of

tO% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
enalty alone is in dispute.” .
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Surbhi Traders, A-5,
Ramékrishna Market, Malgodown Road, Mehsana — 384 002 [now at 3/B,
Harinagar Soceity, Near Simandhar Jain Temple, Highway, Mehsana- 384
002 (hereinﬁfter referred to as the appellant) against Order in Original No.
28/Ab/MEHACGST/20-21 dated 13-01-2021 [hereinafter referred to as
“implugned qrdef’] passed by the Assistant Commissioner, CGST, Division-
Mehsana, (;S‘randhinagar Commissionerate [hereinafter referred to as

“adjudica tjnigr authority’].

| ,
2. Brieﬂj stated, the facts of the case is that the appellant were holding
Servﬁce Tam? Registration No. AAWPD8580ESD001 under the category of
Clea@ring anﬂ Forwarding service. During the course of audit of records of the
appéllant by the departmental officers, it was observed by audit officers that
the appellaﬂt had issued bills amounting to Rs.10,00,366/- during Financial
Year 2015'i6, however, they had in their ST-3 returns for the said period
declared a taxable value of only Rs.6,88,112/-. Thus, it appeared that the
appellant hiad short declared taxable value of Rs.3,12,254/- and short paid
service tax imounting to Rs. 45,277/-. Accordingly, the appellant was issued a
Show Cause Notice No. VI/1(b)-235/Surbhi/IA/2016-17/AP-57 dated
01.01.2018 gseeking to recover the service tax short paid amounting to
Rs.45,277/- ;éunder Section 73 (1) of the Finance Act, 1994 along with interest
under Section 75 of the Finance Act, 1994 and penalty under Section 76, 77

and 78 of tHe Finance Act, 1994.

2.1 The said SCN was adjudicated vide OIO NO. 09/AC/ST/MEH/18-19
datgd 06.03.2019 wherein the demand for Service Tax amounting to
Rs.&5,277/-3was confirmed along with interest and penalty under Section 77
and 78 of tijle Finance Act, 1994 was imposed. Being aggrieved, the appellant
ﬁleﬁ an apipeal before the Commissioner (Appeals), Ahmedabad, who vide

OIﬁ:L No. A;HM-EXCUS-OOS-APP-OIS'19-20 dated 10.07.2019 remanded the |

case back for denovo adjudication.
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2.2 In the denovo proceedings, the matter has been decided by the
adjudicating authority vide the impugned order wherein he has confirmed
the demand of service tax amounting to Rs.45,277/- under Section 73 (2) of
the Finance Act, 1994 along with interest under Section 75 of the Finance
Act, 1994. Penalty of Rs.10,000/- was imposed under Section 77 of the
Finance Act, 1944 and Penalty of Rs.45,277/- was also imposed under Section
78 of the Finance Act, 1994.

' 3. Aggrieved with the impugned order, the appellant has filed the instant
appeal on the following grounds:

i) That in the details shown in the Audit Report, SCN and the
impugned order in the statement in column No.2 against ‘Bill Date’
the first figure indicates the month, middle figure indicates the date
and last figure indicates the year. This has created confusion
resulting in showing total amount of Rs.10,00,366/- as receipt of
taxable amount during 2015-16.

ii)f That invoices issued during 08.01.2015 to 02.03.2015 pertains to

| year 2014-15 and they had already paid service tax in this regard

amounting to Rs.19,635/- under Challan dated 18.04.2015 and this
amount is indicated in the return filed by them for the period

- January, 2015 to March, 2015.

iii)  An amount of Rs.1,48,335/- pertaining to invoice dated 31.3.2016 has
been accounted for in their books in the month of April, 2016.
Accordingly, this amount has been considered for payment of

i " gervice tax in the quarter of April, 2016 to June, 2016.

iv)  Invoice No.22 dated 10.04.2015 pertains to non-taxable value and is
required to be deducted. _

v)' Out of the total confirmed value of Rs.3,12,254/- value of
Rs.3,10,848/- is required to be deducted and the difference is only
Rs.1,406/- and they have already deposited the service tax on this
value.

vi) The adjudicating authority has not understood the case properly

»

and, therefore, the confirmed demand is incorrect, illegal and

without authority.
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vii) When demand itself is not sustainable the question of interest and

penalty does not arise.

4. Personal Hearing in the case was held on 98.10.2021 through virtual
mode. Shri Mehal Doshi, CA, appeared on behalf of the appellant for the

hearing. He reiterated the submissions made in appeal memorandum.

5. I haviie gone through the facts of the case, submissions made in the
queal Memorandum, and submissions made at the tjme of personal hearing
andl materipl available on records. [ find that the matter was remanded
bac}{ for frth adjudication by the Commissioner (Appeals), Ahmedabad, vide
OIA No. AHM-EXCUS“OOS-APP'OIS'19'20 dated 10.07.2019 observing that:

“1‘7. In view of above discussion, I feel that the matter needs to be .
fleriﬁed again by the adjudicating authority and the appeliant is hereby

ilirected to furnish all details before the adjudicating authority.

‘_h“herefore, I remand the case for fresh decision by the adjudicating

guthority after allowing adequate principles of natural justice™.

51 1 ﬁnd from the impugned order that neither the appellant nor the
' adjudicatiné authority have taken pains to comply with the above directions.
I find that the adjudicating authority has recorded in the impugned order at
para 12 thét the “ Noticee has informed that the ﬁatter Is remanded back

and requesked to decide the case at the earliest. They further requested to

comm um’cake the date of hearing in the matter so that they can attend the
same to exﬁ]ajn to facts of the case”. Further, at para 13 it has been recorded
that “Shri Hasmukhbhai I. Mehta, authorized person on behalf of the said
Not?'cee attbﬂded the same wherein he reiterated the facts put up before
Commissioner (Appeals), Central Tax, Ahmedabad in support of their
subpz1331'on.§ He requested to consider the same and thereafter decide the
maﬁter. He: further informed that he has nothing to add anymore In the

matter.

i
i

5.2 | 1 further find that the adjudicating authority has recorded at para 19

7 Thai;the appellant has not furnished any document and hence, he was relying

?\the —.,%tgain bn the documentary evidence submitted earlier. I am pained to

- b , j‘) f
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find ;ythat both the appellant and the adjudicating authority have shown utter
disrégard to the directions of the Appellate authority and in the process

unddrmined the entire adjudication process in de-novo proceedings.

5.3 The appellant despite being clearly directed to furnish all details has
cleax{ly failed to do so. At the same time, it was also incumbent upon the
adjuilicating authority to have atleast called for the documents and details
fromi the appellant, which I find he has failed to do so. Be that as it may, in
the ilnterest of justice, I am constrained once again to remand the matter
backito the adjudicating authority for denovo adjudication. The appellant is
diredited to submit the documents and details to the adjudicating authority
within 30 days of the receipt of this order and the adjudicating authority
shall grant a personal hearing after receipt of same from the appellant and

therdafter adjudicate the matter.

6. Accordingly, the impugned order is set aside and the appeal of the

appellant is aliowed by way remand.

7. '! srdrererll GaRT grot 4 18 37 T RITERT U 0 W faram S 8
1 The appeal filed by the appellant stands disposed off in above terms.

% '((Akﬁesh Kumar ) M:

Commissioner (Appeals)

Atteg‘l_:: ed: Date: .11.2021.
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(N. S ryanarayanan. Iyer) R :
Supetintendent(Appeals), N Dy E
CGS , Ahmedabad. | :

BY B‘EAD { SPEED POST

To

' M/s. Surbhi Traders, Appellant
I 3/B, Harinagar Soceity,

'Nr. Simandhar Jain Temple

‘;Highway, Mehsana- 384 002,



The Aspistant Commissioner,
CGST & Central Excise,
Divisiop- Mehsana
Commissionerate - Gandhinagar

to:

'fquard File.
P.A. File.
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Respondent

.1'The Cﬂief Commissioner, Central GST, Ahmedabad Zone.

.| The Cammissioner, CGST, Gandhinagar.
.| The Aésistant Commissioner (HQ System), CGST, Gandhinagar.

(for uploading the OIA)




